
Very Rainy Day Funds 

 The New York State Insurance 
Department has recently proposed a regula-
tion requiring “Very Rainy Day” Funds 
about which Superintendent Eric Dinallo 
made an announcement and the Depart-
ment issued a news release on October 4, 
2007.    Under 
this proposed regulation, insurance compa-
nies providing homeowners, business and 
other property insurance in New York State 
would be required to create a catastrophe 
reserve fund to help pay claims caused by 
hurricanes and other natural disasters.
    
    “Most 
people probably think that the extra money 
they pay on their homeowners insurance for 
hurricane protection goes into a ‘very rainy 
day fund’ to pay claims when hurricanes 
hit,” Eric Dinallo said. “In fact, because of 
current insurance accounting and tax rules, 
if there is no hurricane, the extra money 
goes to insurance companies’ profits. That 
leaves the companies with no reserves to 
pay huge claims from big hurricanes and 
consumers angry over ballooning profits 
and rising premiums.”  
   In part, Dinallo 
went on to say, “I’m in favor of tax-
deferred reserves for hurricanes, but the 

industry will only achieve that change if it 
acts first and gains credibility.”  T h e 
new reserve would cover losses related to 
natural catastrophes such as hurricanes, 
wind, hail, earthquake, winter storms (snow, 
ice, freezing) or tsunami. The regulation 
would require companies to reserve the 
amount they now charge policyholders for 
catastrophe protection, less any taxes paid 
and the cost of reinsurance. The Insurance 
Department is conducting outreach by cir-
culating a working draft of the proposed 
regulation to the insurance industry and 
consumers. It will then go through the for-
mal proposal process, which includes publi-
cation in the New York State Register and a 
formal 45-day comment period for written 
comments.   
    
   “I believe a 
hurricane reserve fund is an important part 
of the solution. But I am happy to start a 
discussion with insurance companies, con-
sumers and legislators about possible im-
provements to this proposed regulation and 
to develop other ideas. A decision to do 
nothing would be a bad decision. The cur-
rent system doesn’t work for companies or 
consumers,” Dinallo said.   T o 
view the news release issued by the Depart-
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Editor’s Note: The mate-
rial contained in this publi-
cation is provided  as infor-
mation only, and is not 
intended to be construed or 
relied upon as legal advice 
in any manner. Always con-
sult and attorney with the 
particular facts of a case 
before taking any action. 
The material contained in 
this publication was not 
necessarily prepared by an 
attorney admitted to prac-
tice in the jurisdiction of 
materials in the publication. 
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  The Terrorism Risk Insurance 
Revision and Extension Act of 2007 
(TRIREA) has been passed by the House 
of Representatives and was referred to 
Senate committee. 

 There has been some information 
that the President has indicated he will 

Terrorism Extension News 
bill. The Senate drafted a compromise ver-
sion of the bill recently. 

 The pending statute amends the 
Terrorism Risk Insurance Act of 2002 to 
extend the Terrorism Insurance Program. 
Both versions revise many of the require-
ments of the existing legislation.  



 Plaintiffs seek a judgment 
declaring that defendant General Secu-
rity Insurance Company is obligated 
under the terms of a commercial general 
liability policy to defend and indemnify 
them in a pending personal injury ac-
tion. In the underlying lawsuit, the 
plaintiff alleges that he severely injured 
his eye while riveting metal to a van for 
the purpose of converting it into a "Mr. 
Softee" ice cream truck. Plaintiffs 
owned the van. 
 The policy excludes coverage 
for bodily injury "arising out of the 
ownership, maintenance, use or entrust-
ment to others of any . . . 'auto' . . . 
owned or operated by or rented or 
loaned to any insured." General Security 
moved for summary judgment declaring 
that it was not obligated to defend or 
indemnify plaintiffs because the conver-
sion work performed by the injured 

party constituted "maintenance." Plain-
tiffs cross-moved for summary judg-
ment, arguing contrariwise. 
 Without written opinion, Su-
preme Court denied General Security's 
motion and granted plaintiffs' cross 
motion for summary judgment, and 
judgment was entered declaring that 
General Security was obligated to de-
fend and indemnify plaintiffs. Upon 
appeal, the Appellate Division affirmed, 
reasoning that because General Security 
had not submitted the policy schedule 
defining the term "auto," it had not 
demonstrated that the van fell within 
the re- l i ed -upon 
p o l i c y exclusion. 

  
 
 
 
 

 
 
 The case was affirmed, but for 
a different reason. The work performed 
by the injured plaintiff did not consti-
tute "maintenance" of an auto. 
"Maintenance," as that term is used in 
an insurance policy, means performance 
of work on "an intrinsic part of the 
mechanism of the car and its overall 
function" (Farmers Fire Ins. Co. v. 
Kingsbury, 105 AD2d 519, 520 [3d 
Dept 1984] [removing tire from rim 
constitutes maintenance] [citation omit-
ted], lv denied 64 NY2d 607 [1985]; see 
Pennsylvania Millers Mut. Ins. Co. v 
Manco, 63 NY2d 940, 942 [1984]. Riv-
eting metal to a van in furtherance of its 
conversion to an ice cream truck aids in 
transforming the auto's function, an 
activity distinct from "maintenance." 
Guishard v. General Sec. Ins. Co., 2007 

car suddenly appeared on his right and 
he swerved to the left to try to avoid an 
impact. Plaintiff, on the other hand, 
denied turning to the right and, al-
though she has no memory of exactly 
how the accident occurred, she testified 
that she put on her left turn directional 
and proceeded to make a left-hand turn 
once she reached the intersection. 

   T h e  r e -
sponding police officer testified that 
plaintiff indicated at the scene that upon 
entering the intersection, she mistakenly 
turned right, corrected her turn while 
still in the intersection and turned the 
car to the left, at which point she was 
broadsided by defendant. Moreover, 
according to the officer, defendant's 
version of the accident was consistent 
with statements from eyewitnesses.  

 Plaintiff Melanie L. McCulley 
(hereinafter plaintiff) and her husband, 
derivatively, commenced this action to 
recover damages for personal injuries 
sustained in a January 2001 motor vehi-
cle accident at the intersection of Cherry 
Avenue and Delaware Avenue in the 
Town of Bethlehem, Albany County.  
Following a trial on the issue of liability, 
the jury found that although defendant 
was negligent in the use and operation 
of his vehicle, his negligence was not a 
substantial factor in causing the colli-
sion. Thereafter, plaintiffs moved to set 
aside the verdict, claiming that it was 
inconsistent with defendant's negli-
gence. Supreme Court denied the mo-
tion and these appeals ensued.  
  Defendant testified that while 
traveling south on Cherry Avenue, he 
noticed plaintiff, about 100 yards ahead 
of him, apply her brakes as she entered 
the intersection at Cherry Avenue and 
Delaware Avenue. While defendant 
admitted that he did not slow down, he 
testified that he saw plaintiff make a 
right-hand turn onto Delaware Avenue. 
According to defendant, as he contin-
ued through the intersection, plaintiff's 

 Under the circumstances 
herein, the court concluded that defen-
dant's negligence in operating his vehicle 
was not "'so inextricably interwoven as 
to make it logically impossible to find 
negligence without also finding proxi-
mate cause'" Schaefer v. Guddemi, 182 
AD2d 808, 809 [1992], quoting Rubin v. 
Pecoraro, 141 AD2d 525, 527; see Muff 
v. Lallave Transp., 3 AD3d 693, 694-695 

[2004]), particularly in light of the 
proof regarding plaintiff's right-
hand turn and corrective maneu-
vers while in the intersection. 
Viewed in a light most favorable to 
defendant, and according the jury 
deference in resolving the credibil-
ity of the witnesses, the evidence 

did not so preponderate in favor of 
plaintiffs that the jury could not have 
reached the verdict on any fair interpre-
tation of the evidence see Lolik v. Big V 
Supermarkets, 86 NY2d 744, 746 
[1993]; Brown v. Dragoon, 11 AD3d 
834, 836 [2004], lv denied 4 NY3d 710 
[2005]; Carter v. Wemple, 267 AD2d 
641, 642 [1999]; Ruso v. Osowiecky, 
256 AD2d 839, 841 [1998]). McCulley v. 
Sandwick, 2007 NY Slip Op 06513.  
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 Plaintiff and defendant were 
involved in a motor vehicle accident in 
the Village of Hamilton, Madison 
County. Plaintiff commenced this action 
alleging that she sustained a serious in-
jury in the accident.   
   F o l l ow i ng 
disclosure, plaintiff moved for partial 
summary judgment on the issue of li-
ability. Supreme Court denied the mo-
tion and plaintiff now appeals. 
    
   The case is 
affirmed.    
 The proponent of a motion for 
summary judgment has the initial bur-
den to come forward with proof estab-
lishing entitlement to such relief (see 
Winegrad v New York Univ. Med. Ctr., 
64 NY2d 851, 853 [1985]; Jones-Barnes 
v Congregation Agudat Achim, 12 
AD3d 875, 876 [2004], lv dismissed 4 
NY3d 869 [2005]). If that threshold 
burden is met, the opponent must re-
spond with competent evidence raising 
a genuine factual issue (see Chunn v 
Carman, 8 AD3d 745, 746 [2004]). The 
evidence is viewed in the light most 

favorable to the nonmovant (See Secore 
v. Allen, 27 AD3d 825, 828-829 [2006]).  

 The accident occurred on 
Utica Street, which is located in a com-

mercial area and has a turning lane in 
the center of the street between two 
travel lanes.  
      
  
  
 Plaintiff testified that she was 
proceeding south in her travel lane 
when defendant suddenly pulled out as 
he attempted to cross the street from 
the west side to the east side. According 
to plaintiff, defendant crossed the 
northbound lane and the center turning 
lane before striking the left rear of her 

vehicle despite the fact that she blew her 
horn and attempted evasive action. This 
proof satisfied plaintiff's threshold bur-
den.  

In opposition, however, defendant 
submitted his deposition testimony in 
which he related that he crossed only as 
far as the center turning lane, he ob-
served plaintiff coming at a rapid speed 
in that center lane, he stopped his vehi-
cle, and his vehicle was then struck by 
plaintiff.  

The varying versions of the acci-
dent present factual issues for trial (see 
Ramos v Rojas, 37 AD3d 291, 292 
[2007]; Secore v Allen, supra at 828-
829). The fact that plaintiff submitted an 
affidavit from a police officer who 
stated that he interviewed both parties 
and that they both related to him a sce-
nario similar to the one claimed by 
plaintiff does not compel a different 
result since defendant testified that he 
never spoke with the officer (seeRamos 
v Rojas, supra at 292).  

To the extent that plaintiff claims 
that certain photographs require that her 
motion be granted, it is noted that the 

 This is an appeal from an or-
der of the Supreme Court, Erie County 
entered February 7, 2007 in a personal 
injury action. The order granted plain-
tiffs' motion for partial summary judg-
ment on the issues of negligence and 
proximate cause and to dismiss the first 
affirmative defense.  

Plaintiffs commenced this action 
seeking damages for injuries sustained 
by Mary Elizabeth Earl (plaintiff) as the 
result of swallowing a piece of glass in 
food she ate while attending a dinner 
party at defendant's home.  

Motion Burden 

Property Owner Duty 
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Supreme Court properly granted 
plaintiffs' motion for partial summary 
judgment on the issues of negligence 
and proximate cause and to dismiss 
defendant's first affirmative defense, 
alleging plaintiff's culpable conduct and 
assumption of the risk. 

Plaintiffs met their initial burden by 
establishing that defendant, as the prop-
erty owner, owed a duty of reasonable 
care to them under the circumstances 
(see generally Basso v Miller, 40 NY2d 233, 
241; Sweeney v Lopez, 16 AD3d 1174, 
1175), that defendant breached that 
duty, and that plaintiff's injuries were 
proximately caused by the breach (see 
Coral v State of New York, 29 AD3d 
851), and defendant failed to raise an 
issue of fact to defeat the motion (see 
generally Zuckerman v City of New 
York, 49 NY2d 557, 562). Earl v. Ad-
ducci, 2007 NY Slip Op 07093.  

...The property owner, 
owed a duty of reason-

able care to them under 
the circumstances...  

 



 Appellants purchased an in-
surance policy from appellee on a par-
cel of real property in Lawrence 
County, Pennsylvania. The property 
was damaged by fire in July, 2000, and 
appellants filed a notice of loss. Appel-
lee denied appellants’ claim November 
21, 2000 on the basis of concealment 
or fraud. On May 2, 2002, appellants 
filed a complaint against appellee alleg-
ing breach of contract. Appellee re-
sponded by filing a motion for sum-
mary  judgment, asserting appellants’ 
breach of contract claim as barred by 
the one-year statute of limitations pe-
riod set forth in the policy.  

 On June 23, 2003, appellants 
filed a motion for leave to amend their 
complaint to included a claim against 
appellee under Pennsylvania’s bad faith 
statute 42 Pa. C.S. §8371. Appellee 
opposed that motion, arguing the bad 
faith claim was untimely since it was 
subject to the two-year statute of limita-
tions applicable to tort actions. Appel-
lants contend this was a contract action 
with a six-year statute of limitations. On 
September 15, 2003, the trial court 
granted appellee’s motion for summary 
judgment with regard to the breach of 
contract claim, and denied appellants’ 
request to amend the complaint, hav-
ing determined this type of bad faith 
claim is a statutorily created tort action 

and therefore subject to the two-year 
statute of limitations. On appeal, the 
Superior Court agreed with the trial 
court’s analysis. The Supreme Court 
granted allowance of appeal to deter-
mine the appropriate statute of limita-
tions period for a cause of action under 
Pennsylvania’s bad faith insurance stat-
ute, and whether the trial court erred 
in denying appellants’ request to 

amend. 

 It is well settled that while the 
right to amend pleadings is within the 
sound discretion of the trial court and 
should be liberally granted, an amend-
ment introducing a new cause of action 
will not be permitted after the statute 
of limitations has expired. See e.g. 
Kuisis v. Baldwin-Lima-Hamilton 
Corp., 319 

 A.2d 914, 918 (Pa. 1974).  
  The court said in 
part, “Pennsylvania courts have stated 
the key difference between tort actions 
and contract actions is this: [t]ort ac-
tions lie for breaches of duties imposed 

by law as a matter of social policy, while 
contract actions lie only for breaches of 
duties imposed by mutual consensus 
agreements between particular individu-
als.” Koken v. Steinberg, 825 A.2d 723, 
729 (Pa. Cmwlth, 2003) (citing eToll, 
Inc. v. Elias/Savion Adverising, Inc., 
811 A.2d 10 (Pa. Super. 2002)); see also 
Iron Mountain Security Storage Corpo-
ration v. American Specialty Foods, 
Inc., 47 F.Supp 1158, 1165 (E.D. Pa. 
1978) citing in part  Glaser v. Chan-
dler, 200 A.2d 416, 418 (Pa. 1964); 
Bash v. Bell Tel. Co., 601 A.2d 825, 
829 (Pa. Super. 1992). The court noted 
that with this distinction in mind, there 
are certain circumstances in which the 
legislature apparently determined that 
the protections afforded by the Unfair 
Insurance Practices Act were insuffi-
cient to curtail certain bad faith actions 
by insurers and that it was in the public 
interest to enact §8371 as an additional 
protection.  

 The Supreme Court con-
cluded that the Superior Court prop-
erly determined an action under §8371 
is a statutorily created tort action and 
that therefore the Supreme Court held 
such an action is subject to the two-year 
statute of limitations under 42 Pa. C.S. 
§5524. The Supreme Court affirmed 
the order of the Superior Court in a 
decision dated October 11, 2007. Ash 

whether religious groups may stop of-
fering employees birth control benefits 
as part of their health 
insurance;   an argu-
ment over Washing-
ton State’s primary 
system; cocaine sen-
tences; federal sen-
tencing rules; a case 
about how New York picks its trial 
judges; certification of a class action 

 The Supreme Court will be in 
session much of the month of October. 
The justices are reviewing a myriad of 
cases involving various issues. 

 These cases include considera-
tion of whether the lethal injection 
method violates a constitutional ban on 
cruel and unusual punishment;  a re-
view of a complaint from detainees 
held at Guantanamo Bay, Cuba; 

against Hewelett Packard, an investors 
case and the limits of shareholder law-

suits for fraud. 

Some of these cases have 
been argued and decided, 
some of which having been 
rejected by the Supreme 
Court. 

Among the cases not heard 
by  the Supreme Court are two church-
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 On August 31, 2007, The New 
York State Insurance Department Of-
fice of General Counsel issued an opin-
ion about whether an insurer may give 
its insureds the option of receiving their 
insurance policy, applicable form, and 
premium bills electronically, via email, 
instead of by hard copy sent through the 
mail.  

 The conclusion reached by the 
Office of General Counsel is that, “yes, 
an insurer may provide its insureds with 
the option of receiving their insurance 
policies, applicable forms, and premium 
bills electronically, via e-mail, instead of 
by hard copy sent through the mail. 
There is nothing in either the Insurance 
Law or regulations promulgated there-
under that prohibit such transmissions, 
provided that the insured consents to 

such receipt.” 

     In its analysis, the Department states 
in part as follows: The Department has 
consistently encouraged the use of elec-
tronic transactions in insurance where 
there is consent on the part of the in-
sured to enter into an electronic transac-
tion, except to the extent that statutory 
requirements cannot be satisfied by an 
electronic transmittal. Although the 
Department has not previously ad-
dressed the practice of electronic billing, 
nothing in either the Insurance Law or 
regulations promulgated thereunder 
precludes such transactions. Formatting 
requirements prescribed by the New 
York Insurance Law, such as font size, 
type, style, clarity, prominence, attach-
ments, placement and color, may be met 
electronically if the sender and recipient 
of the electronic document utilize a 

computer technology that ensures the 
creation, transmission, and receipt of a 
document equivalent to that prescribed 
by the Insurance Law's formatting re-
quirements.   
   
 The opinion goes on to note 
that  notwithstanding the Department’s 
encouragement of electronic commerce, 
some insurance transactions must be 
completed in person. For example, the 
New York State Automobile Insurance 
Plan (“Plan”) requires that, in all in-
stances, an insurance producer must 
meet in person with the individual to 
whom an insurance policy is being sold.
 To read the opinion in its en-
tirety, visit the Department’s website at 

is a conflict of interest arising out of the 
insurer's "reservation of rights" state-
ment. The inquirer further asks if the 
insured has the right to demand that the 
insurer withdraw its "reservation of 
rights" letter and provide an unqualified 
defense, or authorize the insured to 
obtain separate, independent counsel to 
protect its own rights at the expense of 
the insurer. 

 The analysis states in part that 
after a legal complaint has been filed 
against an insured, the insurer, in writ-
ing, often may serve the insured with a 
"reservation of rights" letter to preserve 
the insurer's right to affirm or deny cov-
erage for the claims made in a third 
party complaint, against which the in-
surer agrees to defend the insured. 
("Reservation of rights" letters are dif-
ferent from disclaimer letters, in which 
an insurer notifies the insured or other 
party of the insurer's intent to deny cov-
erage or disclaim liability. See Office of 
General Counsel Opinions No. 2-10-
2005.) This duty to defend may create a 
conflict, which is most obvious after the 
insurer issues a "reservation of rights" 

 On September 6, 2007, The 
New York State Insurance Department 
Office of General Counsel issued an 
opinion answering the question does the 
insurer’s tendering of a “reservation of 
rights letter” create a conflict of interest 
for the insurer’s attorney who represents 
an insured, and, if so, is there any way 
for an insured to protect his or her legal 
rights? 

 The conclusion reached in the 
opinion is that the New York Insurance 
Law does not specifically address 
“reservation of rights”; however, there 
is extensive case law on the subject.  

 The inquirer reports that the 
inquirer works for an insurance agency 
and has questions about "reservation of 
rights" letters. Specifically, the inquirer 
wants to know if there would be a con-
flict of interest for an attorney to repre-
sent an insured and the insurer concur-
rently, when the insurer has conflicting 
goals as reflected by having issued a 
"reservation of rights" letter. The in-
quirer asks if New York State allows an 
insured to choose its own defense coun-
sel at the insurer's expense where there 

letter in which it attempts to protect 
itself from liability while fulfilling its 
duty to defend its insured. Although 
there is no statute in New York that 
specifically addresses "reservation of 
rights," N.Y. Ins. Law § 2307(b) 
(McKinney's Supp. 2007), which re-
quires insurers to file insurance policies 
with the Superintendent for approval, is 
relevant to this inquiry. That statute 
reads in relevant part as follows: "no 
policy form shall be delivered or issued 
for delivery unless it has been filed with 
the superintendent and either he has 
approved it, or . . . not disapproved it as 
misleading or violative of public policy." 
As a general matter, the Superintendent 
will not approve a policy that contains 
"reservation of rights" language because 
it may tend to be misleading, and there-
fore violate public policy. But there is 
nothing in the Insurance Law that ex-
pressly precludes an insurer from issuing 
a reservation of rights letter. The opin-
ion goes on to advise the inquirer to 
seek advice of counsel.   
   To read the 
opinion in its entirety, visit the Depart-
ment’s website at www.ins.state.ny.us.  

Electronic Distribution  

        Reservation of Rights 
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  The demand for broader in-
surance coverages increases and insur-
ance contracts become more complex in 
response. An area of coverage becoming 
more commonplace is employee dishon-
esty and some attention should be fo-
cused on it. 

      Employee dishonesty is becoming a 
more frequent line of coverage extended 
in sophisticated package policies. It is a 
curious mixture as employee dishonesty 
is a bond coverage and it is intermingled 
with insurance coverages with the seem-
ing inference that they are similar. The 
fact is that insurance and bonds are 
quite different.  

      The collective term for bonding is 
suretyship. Suretyship is comprised of 
two divisions. The first division, Fidel-
ity, is the bond providing the inference 
of the guarantee of honesty. The second 
division, Surety, is the guarantee of per-
formance. These notes will be confined 
to fidelity only as that is the exposure 
addressed by URB forms.  

      Bonds are marketed by insurers and 
the bond may be included as part of a 
package of insurance coverages. A bond 
is not an insurance contract and it dif-
fers in several significant ways: 

 1) Bonds are contracts of guarantee as 
opposed to being contracts of indem-
nity. Thus, the bonding company 
(surety) is not charged with any obliga-
tion to indemnify any party. The expo-
sure is limited to the inferential guaran-
tee of honesty on the part of the subject 
of the bond (principal) for the benefit of 
another party (obligee).  

2) Bonds are three party contracts as 
opposed to the two party (insured and 
insurer) relationship in insurance con-
tracts. 

a) The party whose honesty is inferen-
tially guaranteed is the principal. Typi-
cally, an employee is the principal. 

b) The party to whom the guarantee is 
made is the obligee. Typically, the em-
ployer is the obligee. 

c) The party providing the guarantee on 
behalf of the principal for the benefit of 
the obligee is the surety. The bonding 
company (your company) is the surety. 

3) Bonds are predicated on the idea that 
the surety will not suffer a loss. The 
surety is the guarantor only and should 
the principal default on an obligation of 
trust, requiring the surety to compensate 
the obligee, the surety is subrogated to 
the obligee's rights and proceeds against 
the principal for recovery of any pay-
ment to the obligee as well as any ex-
penses incurred by the surety to effect 
recovery of any payment (salvage). 

4) Bonds have unusual terminology as 
they are distinct from insurances. Bonds 
are generally renewable and the obligee 
is required to pay an annual service 
charge as opposed to a premium. A 
bond has a penalty as opposed to a pol-
icy limit, and the penalty of the bond is 
not cumulative regardless of the number 
of annual service periods it has been in 
effect. 

5) Bonds have a discovery period in 
which a claim may be enforced after 
termination of a bond as to a particular 
principal or as to all principals. 

  Fidelity bonds have a very 
narrow avenue of exposure as they are 
triggered only by dishonesty of a princi-
pal. For practical purposes, this means a 
defalcation perpetrated by an employee, 
whether acting alone or in concert with 
others. The two key elements then are: 
1) dishonesty or fraud (a disposition to 
lie, cheat or defraud) 2) perpetrated by a 
principal (employee). Error, mistake, 
incompetence etc. does not trigger a 
response nor does a loss perpetrated by 
an independent contractor or any other 
non-employee. Inventory shortage alone 
is not proof of infidelity.       
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 IDEAS ON INVESTIGATION 

 OUTLINE AND REPORTING 

 1) The Bond-Comments on the cover-
age provided by the bond. This area 
should also cover the identification of 
any prior bond and establish whether or 
not the obligee has notified that surety. 
Note: discovery period may cause 
bonds to overlap and losses may be 
prorated with another surety. 

2) The obligee-Complete ID of the 
obligee including the date of an inter-
view with the obligee. Identify the party 
who was interviewed and give a sum-
mary of the obligee's business. 

 3) Date of Discovery-The obligee 
should be obliged to disclose the exact 
date of discovery of the alleged loss. 
This may have a bearing on pro-
rationing losses or on the applicability 
of this bond. 

 4) Date Reported-The date on which 
the alleged loss was reported to the 
surety, the manner in which it was re-
ported and to whom the alleged loss 
was reported. This bears on the time 
frame for reporting losses, discovery 
periods and time frames for filing suits 
under the contract. 

 5) Date of Acknowledgement and Sub-
mission of Proof of Loss-Commentary 
should establish the date of notice, the 
date that a proof of loss was released to 
the obligee (preferably in the form of a 
letter with specific time frames outlined) 
and discussion of reservations of any 
rights or Non-waiver agreements en-
closed with the acknowledgement or 
Proof of Loss. 

 6) Type of Loss-Commentary on the 
type of loss being alleged including 
whether cash or inventory or both and 
whether the obligee’s property or the 
property of others for which the obligee 
is liable.   
 Continued next page → 
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7) Circumstances of Loss-Commentary 
on how the loss was discovered, who 
made the discovery and how it came to 
light. A detailed report on how the loss 
was perpetrated and any explanation 
that the alleged principal may have of-
fered. The failure of the obligee’s con-
trol system reflects on the desirability of 
the risk.  

 8) Principal-Complete ID of the al-
leged principal. Commentary on any 
contact with the alleged principal 
(established only after the alleged princi-
pal has been identified in a conforming 
proof of loss) including employment 
history, marital history, salary and 
sources of income, dependency, prop-
erty ownership and general comments 
as to neighborhood and lifestyle. 

 9) Criminal Prosecution-Has the obli-
gee filed a police report, if so, status of 
police investigation; if not, why not. 
Comment on any criminal information 
filed by the obligee and status of pend-
ing criminal prosecution activity. 

 10) Verification of Proof of Loss-After 
a conforming proof of loss (complete in 
every detail, executed and returned with 
supporting documentation) has been 
received, it must be verified that the 
alleged loss arose from an employee 
dishonesty occurring during the bond 
term. It must document verification of 
the supporting documentation offered 
as proof of the alleged dishonesty. The 
investigation should also document any 
salary, commissions etc. due the alleged 
principal that are being held by the obli-
gee. 

 

   A Discussion of Employee Dishonesty Coverage Cont’d 
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11) Salvage Status-The alleged princi-
pal's personnel file should be obtained 
and information should be developed as 
to any alleged co-conspirators, whether 
they are fellow employees or not. Com-
mentary should document whether any 
restitution has been made or offered by 
the alleged principal and details should 
be presented as to any substantial assets 
the alleged principal may have, particu-
larly quick assets such as cash, jewelry, 
bonds etc. and less liquid assets such as 
real estate, automobiles, boats etc. 

     In the usual event that a substantial 
restitution is unlikely, what is the alleged 
principal's plan for restitution? Will the 
alleged principal enter into an install-
ment contract to make orderly restitu-
tion over an agreed upon term? Note 
that subrogation may be limited to the 
exact amount that the surety can prove 
as being part of a defalcation in the 
event of a trial of the matter; verifica-
tion and accuracy are musts. 

 12) Desirability of Risk-Is the obligee 
correcting the failure in the control sys-
tem? What is the likelihood of a repeti-
tive loss? Are there other underwriting 
factors that have come to light during 
the claim investigation? 

13) Recommendation and Remarks-A 
concise summary of the surety's respon-
sibility in connection with the alleged 
defalcation, the status of salvage and the 
steps that lie ahead in closing out the 
file. 

SOME SUGGESTED DO'S AND 
DON'T'S 

DO’S 

 1. Do verify coverage and dates of al-
leged defalcations to assure that they 
come within the bond term.  

2. Do verify employer-employee rela-
tionship.  

3. Do monitor time frames for report-
ing losses, filing proofs of loss and filing 
suit under the policy.  

4. Do explore discovery thoroughly and 
cover any prior notice of dishonesty by 

the alleged principal.  

5. Do verify all aspects of the alleged 
loss and confirm the accuracy of all 
documents submitted to support the 
alleged loss.  

6. Do secure amended proofs of loss 
when adjustments are made for 
amounts other than that shown on the 
original proof of loss. 

7. Do explore salvage and subrogation 
aspects thoroughly.  

8. Do insist that the obligee complete 
the proof of loss in its entirety and that 
the execution be notarized.  

9. Do acknowledge any claim presenta-
tion promptly and release proofs of loss 
in a timely manner.  

10. Do acknowledge the receipt of the 
proof of loss in a timely manner and 
hold in abeyance for reasonable periods 
where necessary for investigation and 
keep obligee advised of status.  

11. Do seek help as needed and when it 
is needed. 

DON’T’S 

 1. Don't contact the alleged principal 
until the obligee has identified that per-
son in a conforming proof of loss.  

2. Don't accuse anyone of dishonesty.  

3. Don't threaten criminal prosecution 
or use any leverage to coerce a confes-
sion or promise of salvage by any al-
leged principal.  

4. Don't attempt to dissuade any alleged 
principal from declaring bankruptcy 
(this debt is not dischargeable).  

5. Don't take any position in the obli-
gee's dilemma whether to file criminal 
charges or not; that is the obligee's op-
tion.  

6. Don't complete the proof of loss for 
the obligee. 

 Be courteous and helpful at all times 
but do not take on anyone's obligations. 
Document all activities and steps taken 
in the handling of any loss. Get help 
when needed.   



URB Update 

Forms Update 
 Forms recently filed by the URB for approval at 
the Department are: 

· FL-44 9/07 - Additional Insureds  

  Provides liability coverage only for addi-
tional insureds for the Landlords line of business. 

· ML-23 9/07 - Additional Household Members Cov-
erage 

  Provides coverage for certain persons 
who don’t meet the definition of insured. 

· ML-29 9/07 - Assisted Living Care Facility Resident 
Coverage (For Family Members Who Reside in As-
sisted Living Care Facilities) 

  Provides coverage C and Liability for 
family members in assisted living care facilities. 

· ML-64 H 9/07 - Higher Limits of Liability  

  Provides the ability to extend coverage.   

CE Update 
 URB Services Corp. is offering two Continuing 
Education courses based on URB Forms.  

 One course is The URB Approach to General 
Liability Insurance, which provides eight hours of con-
tinuing education credit. Another course is Homeowner 
Coverage From the URB Perspective, which also pro-
vides eight hours of continuing education credit.  

 These are newly designed courses being offered 
for the first time this year. 

 URB Services is offering the courses on No-
vember 19 and 20 planned to be held at The Desmond 
in Albany. The cost for each course is $70.00 per person, 
including lunch.  

 Attendees may take one or both courses. 

 For information or to register, please contact 
URB Services at 518-355-8363 or write to 
urb@urbratingboard.com.  
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E-mail us at: 
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mary@urbratingboard.com 

tim@urbratingboard.com 

kim@urbratingboard.com 

Autumn Greetings 

URB will be holding forms 
meetings in Auburn New 

York at the Holiday Inn on 
November 13, and in Albany 
at the URB Office on Novem-
ber 15, 2007 to discuss forms 
issues with constituents. Both 
meetings will be from 10 a.m. 

to 2 p.m. Lunch will be pro-
vided. An agenda will be sent 

out soon. All are welcome. 
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