
High Court Reviews Health 
Care  Law 

  The U.S. Supreme 

Court spent three consecu-

tive days in late March 

hearing oral arguments on 

the constitutionality of the 

Patient Protection and Af-

fordable Care Act—

commonly referred to as 

“Obama Care”. 

 The central provision 

that is at issue is the re-

quirement that every adult 

have insurance, sometimes 

referred to as the individual 

purchasing mandate. The 

insurance can be obtained 

through an employer, a 

governmental program or 

individually.  

 Federal district and 

appeals courts have issued 

conflicting decisions in a 

variety of challenges.  

 The US. Court of Ap-

peals for the 11th Circuit 

in Atlanta struck down the 

individual purchasing man-

date. This is the case that 

the Supreme Court  agreed 

to hear. If the High Court 

strikes down the individual 

purchasing mandate, it will 

also decide if some or all of 

the balance of the law must 

be struck down. There is 

also a challenge by 26 states 

that argues Congress ex-

ceeded its constitutional 

authority by expanding 

thresholds within the Medi-

caid health program. 

 This important case has 

garnered much media at-

tention. A ruling is ex-

pected in June.  
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Editor’s Note: Below is the decision 
of the New York Court of Appeals in 
the case of VBH Luxury, Inc. v 940 Madi-
son Assoc. LLC, 2012 NY Slip Op 01102 
[18 NY3d 899].       
 Commentary on the decision follows 
it. 

         

 The order of the Appellate Division 

should be reversed, with costs, the judg-

ment of Supreme Court reinstated, and 

the certified question answered in the 

negative.       

 Third-party plaintiff landlord 940 

Madison Associates LLC is an addi-

tional insured under a commercial gen-

eral liability policy issued by third-party 

defendant Excelsior Insurance Com-

pany to plaintiff tenant VBH Luxury, 

Inc. "only with respect to liability aris-

ing out of the ownership, maintenance 

or use of that part of the premises 

leased to [tenant]." Although landlord 

would be entitled to a defense in an 

action commenced against it by a third 

party for an injury suffered on the 

leased premises (see ZKZ Assoc. v CNA 

Ins. Co., 89 NY2d 990, 991 [1997]), 

the policy does not provide coverage 

for liability to its co-insured for dam-

age to property owned, rented, or 

occupied by the insured (see Insurance 

Corp. of N.Y. v Cohoes Realty Assoc., 

L.P., 50 AD3d 1228, 1229-1230 [3d 

Dept 2008]; Utica Mut. Ins. Co. v Wa-

tertown Indus. Ctr. Local Dev. Corp., 9 

AD3d 836, 837 [4th Dept 2004], lv 

denied 11 AD3d 1053 [4th Dept 

2004]). Thus, Excelsior was not obli-

gated to defend landlord in the under-

lying action.      

 Chief Judge Lippmann and Judges 

Ciparick, Graffeo, Read, Smith, Pigott 

and Jones concur in memorandum. 

 On review of submissions pursu-

ant to section 500.11 of the Rules of 

the Court of Appeals (22 NYCRR 

500.11), order reversed, etc.  

 Commentary:      

 This is a case of first impression 

from the Court of Appeals in which 

the Court reversed the order of the 

Appellate Division and held that a li-

ability insurer has no duty to defend an 

additional insured landlord against a 

suit brought by the primary insured 

tenant when it results from a condition 

of the premises. The tenant here sued 

the landlord about a dispute concern-

ing leaking water, and the landlord was 

an additional insured on the tenant’s 

policy.  This holding supports the type 

of position liability insurers tradition-

ally take that a suit between an insured 

and an additional insured on the same 

policy does not fall within the third-

party liability coverage.     

 The holding is based on the policy 

language, in particular, the exclusion 

cited. It is likely this issue will come up 

again, and the case will be tested in the 

future.        

 For now, it is the law in New York 

that these types of suits are not covered 

when there is such an exclusion in 

place in the policy.  
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Editor’s Note: Below is the decision 
of the New York Court of Appeals in 
the case of Martino v. Stolzman, 2012  
NY Slip Op 01145 [18 NY3d 905]. 
    

 The order of the Appellate Divi-

sion, insofar as appealed from, should 

be reversed, with costs, the Oliver de-

fendants' motion for summary judg-

ment granted, the complaint in Action 

No. 1 and the amended complaint in 

Action No. 2 dismissed against them, 

and the certified question answered in 

the negative.       

 On the evening of December 31, 

2006 and into January 1, 2007, Michael 

and Susan Oliver (the Olivers) hosted a 

New Year's Eve party at their home in 

Gasport, New York. Michael Stolzman, 

and his friend, Judith Rost, attended 

the party and consumed alcohol. At 

approximately 12:30 a.m., Stolzman left 

the party and got into his truck, with 

Rost in the passenger seat. Stolzman 

backed his truck out of the Olivers' 

driveway onto the main road and col-

lided with an oncoming vehicle driven 

by Jennifer Martino. Martino sustained 

severe injuries, including a dislocated 

ankle and leg fractures. Rost also suf-

fered severe injuries, including fractures 

of her hip, pelvis, and spine, an ampu-

tated finger, and herniated discs. Fol-

lowing the accident, a test revealed that 

Stolzman had a blood alcohol content 

of .14 percent, nearly twice the legal 

limit. He later pleaded guilty to driving 

while intoxicated (see Vehicle and Traf-

fic Law § 1192 [3]).    

 Martino and Rost commenced sepa-

rate actions against various defendants 

including the Olivers alleging, as rele-

vant here, claims for a violation of the 

Dram Shop Act (General Obligations 

Law § 11-101) and common-law negli-

gence. Essentially, Martino and Rost 

allege in their respective complaints 

that the Olivers served Stolzman an 

unreasonable amount of alcohol ren-

dering him intoxicated and failed to 

control Stolzman while he was on their 

property. Martino and Rost also allege 

that the Olivers had a duty to warn 

Stolzman that, as he exited their drive-

way, vehicles parked on the road adja-

cent to the driveway may obstruct the 

view.        

 The Olivers filed one motion as to 

both actions, seeking dismissal of the 

Dram Shop Act claims and summary 

judgment as to the common-law negli-

gence claims. Supreme Court denied 

the Olivers' motion in its entirety. The 

Olivers appealed the order, and the 

parties agreed to consolidate the ap-

peals and have them perfected in one 

record.        

 The Appellate Division, with two 

Justices dissenting in part, modified the 

order by granting the Olivers' motion 

to dismiss the Dram Shop Act claims in 

both actions, and as so modified, af-

firmed (see Martino v Stolzman, 74 

AD3d 1764, 1765 [4th Dept 2010]). In 

affirming Supreme Court's denial of 

the Olivers' motion for summary judg-

ment as to the common-law negligence 

claims, the majority concluded that "the 

Olivers knew or should have known 

that Stolzman left the party in a danger-

ous state of intoxication" (id. at 1766). 

The majority also opined that "[t]he 

Olivers both had an opportunity to 

control or at least to guide Stolzman as 

he exited their driveway," observing that 

the Olivers had "acknowledged that 

sightlines near the end of their drive-

way were limited at the time of the acci-

dent" (id. at 1767).    

 The dissenting Justices would have 

granted the Olivers' motion for sum-

mary judgment as to the common-law 

negligence claims (see id.).  
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The dissenters concluded that the 

Olivers had no duty to prevent 

Stolzman "from leaving their house or 

to assist him in pulling out of their 

driveway in his vehicle" (id.).   

  The same panel of the Appellate 

Division granted the Olivers' motion 

for leave to appeal to this Court (see 

Martino v Stolzman, 79 AD3d 1832 [4th 

Dept 2010]), and certified this ques-

tion: "Was the order of this Court en-

tered June 11, 2010 properly made?" 

We now reverse and answer the certi-

fied question in the negative.   

 It has long been the rule in New 

York that "[l]andowners in general have 

a duty to act in a reasonable manner to 

prevent harm to those on their prop-

erty" (D'Amico v Christie, 71 NY2d 76, 

85 [1987]). "In particular, they have a 

duty to control the conduct of third 

persons on their premises when they 

have the opportunity to control such 

persons" (id.). Here, the Olivers were no 

longer in a position to control 

Stolzman when he entered his vehicle 

and drove away. Furthermore, we agree 

with the dissenting Justices at the Ap-

pellate Division that "requiring social 

hosts to prevent intoxicated guests from 

leaving their property would inappro-

priately expand the concept of duty" 

(Martino, 74 AD3d at 1767).   

 We also conclude that the Olivers 

had no duty to assist Stolzman as he 

pulled out of their driveway, or other-

wise warn him that vehicles parked 

along the road next to the driveway 

may obstruct the view when exiting. Of 

course, "a landowner's duty to warn of a 

latent, dangerous condition on his 

property is a natural counterpart to his 

duty to maintain his property in a rea-

sonably safe condition" (Galindo v Town 

of Clarkstown, 2 NY3d 633, 636 [2004]). 

In this case, the vehicles parked adja-

cent to the Olivers' driveway did not 

create a latent or dangerous condition 

on the Olivers' property. That the Oliv-

ers may have been aware of this poten-

tial obstruction did not create a duty 

on their part to assist or warn Stolzman 

(see Pulka v Edelman, 40 NY2d 781, 785 

[1976], rearg denied 41 NY2d 901 [1977] 

["(f)oreseeability should not be con-

fused with duty"]).     

 {**18 NY3d at 909} Chief Judge 

Lippman and Judges Ciparick, Graffeo, 

Read, Smith, Pigott and Jones concur 

in memorandum.      

 Order, insofar as appealed from, 

reversed, etc. 
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Editor’s Note: Below is the decision of 
the Supreme Court, Appellate Division, 
Third Department in the case of Hamlin 
v. Sullivan, 2012 NY Slip Op 01854 [93 
AD3d 1013]. 

 

Appeal from an order of the Su-

preme Court (Ferradino, J.), entered 

January 24, 2011 in Saratoga County, 

which denied defendants' motion for 

summary judgment dismissing the com-

plaint.         

 In July 2005, plaintiff was walking 

her dog in an area of a state park where 

dog owners regularly allow their dogs to 

be off-leash. On her way back to the 

parking lot, plaintiff stopped to chat 

with two "regulars" of the dog park — 

Michael Zimmerman and Jon Galt — 

who introduced her to defendant Julie 

Fink Sullivan (hereinafter defendant). 

Defendant was at the park with her 

five-year-old daughter and their dog 

Quinn, a golden retriever/poodle mix. 

Plaintiff was standing in the vicinity of 

defendant, Zimmerman and Galt when 

Quinn — who was running freely 

around the park — ran into her, causing 

her to fall and suffer various injuries. 

Plaintiff subsequently commenced this 

action seeking damages for those inju-

ries. After discovery, defendants moved 

for summary judgment dismissing the 

complaint. Supreme Court denied de-

fendants' motion and this appeal en-

sued.         

 We reverse. "'[T]he owner of a do-

mestic animal who either knows or 

should have known of that animal's 

vicious propensities will be held 

[strictly] liable for the harm the animal 

causes as a result of those propensities'" 

(Bard v Jahnke, 6 NY3d 592, 596 [2006], 

quoting Collier v Zambito, 1 NY3d 444, 

446 [2004]; see Gannon v Conti, 86 

AD3d 704, 705 [2011]). Thus, on their 

motion for summary judgment, defen-

dants bore the "initial burden to dem-

onstrate that, prior to the incident giv-

ing rise to the lawsuit, [they were] with-

out knowledge that the animal pos-

sessed any vicious or dangerous propen-

sities" (Gannon v Conti, 86 AD3d at 

705; see Miletich v Kopp, 70 AD3d 1095, 

1095-1096 [2010]). Vicious propensities 

have been defined to include "the pro-

pensity to do any act that might endan-

ger the safety of the persons and prop-

erty of others in a given situation" 

(Collier v Zambito, 1 NY3d at 446 

[internal quotation marks and citation 

omitted]). Accordingly, "an animal that 

behaves in a manner that would not 

necessarily be considered dangerous or 

ferocious, but nevertheless reflects a 

proclivity to act in a way that puts oth-

ers at risk of harm, can be found to 

have vicious propensities — albeit only 

when such proclivity results in the in-

jury giving rise to the lawsuit" (id. at 

447). Nonetheless, "[e]vidence of nor-

mal canine behavior is insufficient [to 

establish a vicious propensity]" (Earl v 

Piowaty, 42 AD3d 865, 866 [2007] 

[internal quotation marks and citation 

omitted]; see Illian v Butler, 66 AD3d 

1312, 1314 [2009]).     

 Here, defendants offered transcripts 

of extensive testimony about Quinn's 

behavioral history, as well as the inci-

dent itself, taken at a hearing in Sara-

toga City Court in a proceeding pursu-

ant to Agriculture and Markets Law § 

121 and at subsequent depositions 

taken in the instant action. Through 

such testimony, they established that, 

on the day in question, defendant 

brought Quinn to the dog park for 

exercise. Defendant was speaking with 

Galt and Zimmerman, and plaintiff was 

standing approximately 15 to 20 feet 

away.  

 Continued Page 6   
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A group of dogs, including Quinn, were 

running in a large circular loop around 

two adjoining fields, chasing one an-

other. Quinn ran past defendant and, 

within seconds, ran into plaintiff, hit-

ting her in the area of her knees and 

lower legs, knocking her legs out from 

under her and causing her to fall. Galt 

and Zimmerman testified that it ap-

peared that Quinn was trying to stop 

when he hit plaintiff because he had 

turned his body to the side just before 

impact. Defendant testified that Quinn 

had never previously growled at, bitten, 

attacked or knocked over another per-

son and had never bitten another dog. 

Zimmerman, who had been going to the 

dog park twice a day for the past four 

years and had known Quinn and defen-

dants for three years, testified that 

Quinn is a powerful, sweet, excitable, 

energetic but obedient dog who is 

"always within [defendant's] control." 

This evidence was sufficient to shift to 

plaintiff the burden of raising a question 

of fact as to defendants' knowledge that 

Quinn had a proclivity to run into peo-

ple and knock them over (see Alvarez v 

Prospect Hosp., 68 NY2d 320, 324 [1986]; 

Gannon v Conti, 86 AD3d at 705; Scheidt 

v Oberg, 65 AD3d 740, 741 [2009]; 

Brooks v Parshall, 25 AD3d 853, 854 

[2006]).       

 Plaintiff's evidence was insufficient 

to meet that burden. Plaintiff proffered 

the testimony and affidavit of her former 

neighbor, Dell Marie Banach, who was 

familiar with Quinn from the dog park. 

Banach stated that Quinn was "hyper, 

friendly, overly-friendly" and would fre-

quently "jump" on people, including her. 

This was consistent with the testimony 

of defendant, as well as Galt and Zim-

merman, that Quinn would run up to 

people at the dog park and "greet" them 

by raising himself up on his hind legs 

and attempting to place his front paws 

on their arms or chest. Banach further 

stated that, despite complaints from 

other people at the dog park, defendant 

did not adequately control Quinn. How-

ever, Banach never saw Quinn knock a 

person down.       

 Banach's testimony was insufficient 

to raise a triable issue of fact regarding 

the dog's vicious propensities and defen-

dant's notice of those propensities. Inas-

much as the behavior of which defen-

dant admittedly had notice — jumping 

on people — was not the behavior that 

resulted in plaintiff's injury, and plaintiff 

failed to produce any evidence that de-

fendant had notice of a proclivity by 

Quinn to run into people and knock 

them over, plaintiff failed to raise a 

question of fact to preclude summary 

judgment (see Smith v Reilly, 17 NY3d 

895, 896 [2011]; Collier v Zambito, 1 

NY3d at 446-447; Alia v Fiorina, 39 

AD3d 1068, 1069 [2007]; Campo v 

Holland, 32 AD3d 630, 631 [2006]). 

Further, the testimony regarding 

Quinn's arguably rambunctious behav-

ior, in general — particularly since it 

occurred at a dog park where dogs are 

expected to run around — merely re-

veals typical canine behavior, which is 

insufficient to establish vicious propen-

sities (see Illian v Butler 66 AD3d at 

1314; compare Collier v Zambito, 1 NY3d 

at 447-448).       

 In light of the foregoing, we are 

satisfied that defendants demonstrated 

their entitlement to summary judgment 

dismissing the complaint.   

 Mercure, A.P.J., Spain, Kavanagh 

and Egan Jr., JJ., concur. Ordered that 

the order is reversed, on the law, with 

costs, motion granted, summary judg-

ment awarded to defendants and com-

plaint dismissed.  
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      Case Briefs 

 Contractual Indemnity–

Where the complaint alleged the 

plaintiff’s injury was caused by the 

manager of the baseball team’s park 

because he was reckless, the manager 

was required to indemnify the team 

under a provision in the management 

agreement, regarless of whether the 

complaint alleged the team was reckless. 

This was the holding in Rung v Pittsburgh 

Assocs., L.P., Civil Action No. 09-670, 

2011 U.S. Dist. LEXIS 121365 decided 

by the Western District of Pennsylvania. 

 Duty to Defend–The insurer 

was not obligated to defend a claim 

against the insured general contractor 

of a construction project where the 

complaint cited faulty workmanship in 

spite of opinions of engineers and 

consultants that the alleged property 

damage was caused by the poor design 

and not by the faulty workmanship of 

the insured.  L.R. Costanzo Co., v Am. 

Fire & Cas. Ins., Co., The United States 

District Court for the Middle District 

of Pennsylvania, no. 3:10-CV-774, 2012 

U.S. Dist. LEXIS 1655 (M.D. Pa. 

January 6, 2012). 

 L i qu o r  L i ab i l i t y – T h e 

Pennsylvania Superior Court held in 

Penn-America Ins. Co., v Peccadillos, Inc., 27 

A3d 259 (PA. Super. 2011) that a bar’s 

insurer was obligated to defend the bar 

for a claim by victims of an automobile 

accident with an intoxicated patron in 

which the liquor liability exclusion did 

not exclude coverage for the allegation 

that the insured’s liability arose out of  

its ejection from the premises two 

visibly intoxicated patrons, without 

calling police or taking other action so 

they could make sure the patrons would 

not drive.  

    

 Automobile Regular Use 

Exclusion– The Pennsy lv an ia 

Supreme Cout held in the case of 

Williams v GEICO Gov’t Employees Ins. 

Co., 32 A.3d 1195 (Pa. 2011), that a 

regular use exclusion that barred 

coverage for a state trooper who was in 

the scope of employment and operating 

a police car when injured, was not 

contrary to public policy and was 

enforceable.  

 UM/UIM Coverage–The case 

of Heller v Pa. League of Cities and 

Municipality, 32 A.3d 1213 (Pa. 2011) 

was decided by the Supreme Court of 

Pennsylvania and held that an 

exclusion for workers’ compensation in 

an employer-sponsored insurance policy 

for underinsured motorists coverage 

could not be enforced because it 

violated public policy.  
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                          Forms Recently Approved: 

 LS-373 Ed. 12/11— Exclusion of Canine Related Injuries or Damages 

     SF-72   Ed. 12/11— Added Water Damages Coverage 

 ML-74  Ed.  3/12 — Incidental Motorized Vehicle Coverage Amendatory    
        Endorsement               
 LS-76B Ed.  3/12 — Exclusion (Certain Skin Care Services) 
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Maine - The Maine Supreme Court has held a business insurer is 
not required to cover workers’ compensation road rage, in a case 
brought by Travelers Indemnity Co. The company refused to cover 
the injury damage when one of the owners of a meat market got out 
of his truck and punched another man. Travelers declined the cov-
erage because it said it was outside the terms of his employment.  

Louisiana - Two news organizations in Louisiana have been de-
nied the right to examine the files of a state investigation into allega-
tions that doctors at a New Orleans hospital euthanized patients 
after Hurricane Katrina. In a 4-3 decision issued by the Louisiana 
Supreme Court in early March, the court held that files about Me-
morial Medical Center could be kept secret.  

Utah - A man who fatally shot his wife while under the care of 
doctors will be allowed to pursue a lawsuit against them, according 
to a holding from the Utah Supreme Court. The justices indicated 
that medical providers need to consider the consequences of drugs 
they prescribe and the broader impact on family members.  The 
ruling overturns the decision of the lower court and permits a law-
suit by the children of the decedent against doctors who prescribed 
anti-depressants to their father, who gunned down their mother 
while on the medication.  
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