The URB Insider
A Quarterly Publication of Underwriters Rating Board

Murray v. U.S. Department of Treasury
No. 12-452

Volume 10, Issue 4
Winter, 2012

The United States
Supreme Court recently

Index for this
Issue:

refused to hear the appeal
of

a taxpayer

who

is

claiming the 2008 bailout
of American International
Group Inc., was a violation of the principle of
separation of church and
state under the constitution.
The High Court de-

The 6th Circuit dis-

gan, Murray is a marine

clined to make a comment

veteran

Operation

agreed with Murray and

on the case. However, the

Iraqi Freedom, who ar-

found nothing in the law

June ruling from the 6th

gued the First Amend-

that

U.S. Circuit Court of Ap-

ment’s

which

of

Establishment

authorized

TARP

suggested

2-4

NY Cases

5-7

From
Pennsylvania

8

Around The
Country

8

URB Services
Corp.

8

federal funds to support

Clause was violated by

left standing. That ruling

the bailout because some

tended that the TARP

court held plaintiff lacked

held that Kevin Murray

AIG subsidiaries market

funds might support the

standing.

lacked standing to chal-

and sell financing prod-

sale of the products that

ucts that are compliant

comply with Sharia.

bailout, which included

with Sharia, Islamic law

6th

in-

NY Court
Of Appeals Case

Congress

The

or

1

peals in Cincinnati was

lenge the $182.3 billion

knew

that

At The
Supreme Court

religious

activities,

the

As a result of the
2008 bailout, the federal

Circuit

government held a controlling interest in AIG,

the use of taxpayer funds

based on teachings of the

found Murray as a plain-

under the Troubled Asset

Koran.

tiff lacked standing. The

which has since been reduced.

Relief Program (“TARP”).

According to Murray,

court’s rationale was that

In addition to Murray,

these sales were a basis

it was only through ex-

the other defendants in-

for “global jihadist war

ecutive

cluded the Federal Re-

against

United

TARP funds were trans-

serve

the

States,” and sent a mes-

ferred to AIG and, in

Board of Governors of the

sage that people who did

turn, to its subsidiaries.

Federal Reserve.

not adhere to Islam were

Because the law did not

outsiders.

contemplate the use of

System

and

A resident of Michi-

Page 1

the

discretion

that

Page 2

The URB Insider

Dean v Tower Ins. Co of N.Y.
2012 NY Slip Op 07142
Decided October 25, 2012

Editor’s Note: The following is
the decision of the Court of Appeals in
the captioned case.
Ciparick, J.

This appeal requires us to determine whether the term "residence
premises" in an insurance contract is
ambiguous where an insured purchased
a homeowners' policy in advance of a
closing but was unable to move in due
to the need for major repairs. We conclude that under the circumstances of
this case the term is ambiguous, precluding summary judgment.
Plaintiffs

Douglas

and

Joanna

Dean entered into a contract to purchase a home in Irvington in February
2005. The closing was scheduled to take
place on March 31, 2005. Plaintiffs acquired a homeowners' insurance policy
from defendant Tower Insurance Company of New York (Tower) effective as
of the closing date. The closing was
delayed until May 20, 2005. After the
closing, plaintiffs discovered extensive
termite damage to the house. Douglas
Dean, with the help of family and
friends, began the process of repairing
the damage. Work on the house progressed over the course of the year following the closing, and the policy was
renewed in March 2006. The renovations

were

substantially completed

when, on May 15, 2006, a fire completely destroyed the house.
The morning after the fire, plaintiffs gave notice to Tower. On June 22,
2006, Tower disclaimed coverage on the
grounds

that:

"Our

investigation

revealed the dwelling was unoccupied

Co. of N.Y., 84 AD3d 499 [1st Dept

at the time of the loss. Accordingly, this

2011]). It concluded that the "residence

dwelling

a

premises" requirement in the policy

'residence premises' [sic] there is no

failed to define what qualifies "as

coverage for this claim under your pol-

'resides' for the purpose of attaching

icy." Secondarily, Tower disclaimed

coverage" and that the "policy [was]

coverage on the ground that plaintiffs

ambiguous in the circumstances of this

engaged in fraud by misrepresenting

case" and otherwise denied summary

their intent to live in the premises on

judgment (id. at 499-500). The Appel-

the application submitted in advance of

late Division granted Tower leave to

acquiring the policy.

appeal to this Court on a certified ques-

does

not

qualify

as

The Tower policy provides as follows: "We cover: 1. The Dwelling on the

tion. We agree with the Appellate Division and now affirm.

'residence premises' shown in the Dec-

"Insurance contracts must be in-

larations, including structures attached

terpreted according to common speech

to the dwelling." In the definitions sec-

and consistent with the reasonable

tion, "residence premises" is defined as:

expectations of the average insured"

"The one family dwelling . . . where you

(Cragg v Allstate Indem. Corp., 17

reside." The term reside is not defined

NY3d 118, 122 [2011]). "[B]efore an

in the policy.

insurance company is permitted to

Plaintiffs commenced this action

avoid policy coverage, it must satisfy

for breach of the insurance contract.

the burden which it bears of establish-

Following

parties

ing that the exclusions or exemptions

moved for summary judgment. Su-

apply in the particular case and that

preme Court granted Tower's motion,

they are subject to no other reasonable

denied plaintiffs' motion and dismissed

interpretation" (Seaboard Sur. Co. v

the complaint. The court held that the

Gillette Co., 64 NY2d 304, 311 [1984]

term "reside" is clear and unambigu-

[internal

ous, and that plaintiffs never estab-

"[A]mbiguities in an insurance policy

lished residency at the premises and

are to be construed against the insurer"

"[a]t best . . . established ownership of

(Breed v Insurance Co. of N. Am., 46

the house and presence in it to perform

NY2d 351, 353 [1978]).

discovery,

both

renovations, and a stated intent of living there." The Appellate Division
modified the order of Supreme Court,
finding that Tower failed to satisfy its
prima facie burden on a motion for
summary judgment (see Dean v Tower

citations

Continued On Next Page
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"The standard for determining

ous, it is arguable that the reasonable

building[] where you reside." Thus, the

residency for purposes of insurance

expectations of an average insured (see

proper inquiry is whether plaintiffs'

coverage requires something more than

Cragg, 17 NY3d at 122) is that occu-

resided at the subject premises — an

temporary or physical presence and

pancy of the premises would satisfy the

outcome predicated on the simple appli-

requires at least some degree of perma-

policy's

requirements. Notably, the

cation of the plain meaning of the term

nence

standard fire policy as provided in In-

"reside" to the policy. The majority de-

v

surance Law § 3404 (e) speaks in terms

clines to do so, however, agreeing with

Paolicelli, 303 AD2d 633, 633 [2d Dept

of occupancy, and Insurance Law §

the Appellate Division that the absence

2003] [internal quotation marks omit-

3404 (f) (1) (A) states that a policy

of an express definition of "reside," cou-

ted]; see also Matter of Aetna Cas. &

"with respect to the peril of fire" cannot

pled with plaintiffs' tendered proof that

Sur. Co. v Gutstein, 80 NY2d 773, 775

contain provisions "less favorable to the

they were engaged in daily renovations

[1992]; Matter of Allstate Ins. Co.

insured than those contained in the

inside the premises, renders the phrase

[Rapp], 7 AD3d 302, 303 [1st Dept

standard

Additionally,

"residence premises" ambiguous and

2004]). Plaintiff Douglas Dean claimed

Tower's letter disclaiming coverage also

precludes Tower's entitlement to sum-

that between the date of the closing

speaks in terms of occupancy

[FN1].

mary judgment. In my view, plaintiffs'

and the date of the fire he was gener-

Courts have held that "[a] householder

activity falls short of demonstrating the

ally at the property at least five days a

need not necessarily have conventional,

physical permanence needed to estab-

week. He would go there after work

or, indeed, any furniture in a house to

lish that the subject property was their

between 4:00 and 5:00 p.m. and leave

occupy it. His presence in it for sleeping

residence. Therefore, I respectfully dis-

no earlier than 10 p.m. and would fre-

and eating and working purposes can

sent.

quently stay late into the night or early

literally constitute occupancy. He can,

"The standard for determining

morning. He also averred that he had

if he will, sleep and eat on the floor or

residency for insurance coverage re-

built a table for eating purposes and

on improvised devices" (Page v Nation-

quires something more than temporary

would eat at the house everyday, some-

wide Mut. Fire Ins. Co., 15 AD2d 306,

or physical presence and . . . at least

times with other workers, and that he

307 (3d Dept 1962); see also Perrotta v

some degree of permanence and inten-

slept there on several occasions. There-

Middlesex Mut. Ins. Co., 37 AD2d 783,

tion to remain" (Matter of Allstate Ins.

fore, there are issues of fact as to

783 [2d Dept 1971]). Thus, there are

Co. (Rapp), 7 AD3d 302, 303 [1st Dept

whether Douglas' daily presence in the

issues of fact rendering summary judg-

2004] quoting Government Empls. Ins.

house, coupled with his intent to even-

ment inappropriate in this matter.

Co. v Paolicelli, 303 AD2d 633, 633 [2d

and

(Government

intention
Empls.

to
Ins.

remain"
Co.

fire

policy."

tually move in with his family, is suffi-

Accordingly, the order of the Ap-

Dept 2003] [internal quotation marks

cient to satisfy the insurance policy's

pellate Division should be affirmed,

omitted]). A resident is defined as "one

requirements (cf. Vela v Tower Ins. Co.

with costs, and the certified question

who lives in the household with a cer-

of N.Y., 83 AD3d 1050, 1051 [2d Dept

answered in the affirmative.

tain degree of permanency and inten-

2011], lv granted 2011 NY Slip Op

JONES, J. (dissenting):

tion to remain" (id. quoting c Ins. Co.,

85357[U] [2d Dept 2011], appeal withdrawn 18 NY3d 881 [2012]).

The homeowners' policy at issue on
this appeal provides coverage for a

Further, because the term "reside"

"residence premises" which is defined

is not defined in the contract making

as the "family dwelling, other struc-

the term "residence premises" ambigu-

tures and grounds or that part of any

262 AD2d 934, 934-935 [4th Dept
1999]).

Continued On Next Page
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Applying the plain definition of

agreement"]; New England Mutual Life

strated its entitlement to judgment as a

"reside" to the policy, it is evident that

Insurance Company v Doe, 93 NY2d

matter of law (see Vela v Tower Ins. Co.

plaintiffs had not established the prop-

122, 130 [1999] [Court applied the plain

of N.Y., 83 AD3d 1050 [2d Dept 2011];

erty as a "residence premises." Plaintiff

meaning to the term "exist," noting

Marshall v Tower Ins. Co. of N.Y., 44

Douglas Dean attested that leading up

that "[e]xist means exist."]; Vigilant

AD3d 1014 [2d Dept 2007]; Commisso v

to the date of the fire, he would enter

Ins. Co. v Bear Stearns Cos., Inc., 10

Tower Ins. Co. of N.Y., 30 Misc 3d

the property at least five days a week

NY3d 170, 177 [2008]; White v Conti-

1224(A) [Sup Ct NY County 2011]).

to perform renovation work, occasion-

nental Cas. Co., 9 NY3d 264, 267

Because plaintiffs' evidence failed to

ally staying until late night or early

[2007]). Instead, by finding an ambigu-

raise a triable issue of fact, I would

morning. Although he ate meals and

ity with the term "residence premises,"

reverse the order of the Appellate Divi-

napped in the premises, significantly,

the majority argues that the case

sion.

he never stayed overnight and always

should turn on the issue of "occupancy"

*****************

returned to plaintiffs' residence of the

because "it is arguable that the reason-

Order affirmed, with costs, and certi-

previous seven years. Indeed, plaintiffs

able expectations of an average insured

fied question answered in the affirma-

continued to reside in their previous

is that occupancy of the premises would

tive. Opinion by Judge Ciparick. Chief

home and put simply, failed to physi-

satisfy

requirements

Judge Lippman and Judges Graffeo

cally move into the subject premises.

(Majority op. at 5 [internal citation

and Pigott concur. Judge Jones dissents

Thus, Douglas Dean's testimony dem-

omitted]). The majority appears to take

and votes to reverse in an opinion in

onstrates ownership, an intention to

particular

which Judges Read and Smith concur.

reside at the subject premises, and re-

claimer letter which stated: "Our inves-

current presence inside the property for

tigation revealed the dwelling was un-

the purpose of renovation, but not the

occupied at the time of the loss. Accord-

necessary "degree of permanence" to

ingly, this dwelling does not qualify as

establish a residence.

a 'residence premises' [sic] there is no

the

policy's

issue

with Tower's dis-

Inexplicably, the majority declines

coverage for this claim under your pol-

to apply the plain meaning of the term

icy." It is evident, however, that Tower

"reside" when we have previously ac-

disclaimed coverage on the ground that

corded unambiguous terms within in-

"this dwelling does not qualify as a

surance policies their plain and ordi-

'residence premises'" because it was not

nary meaning (see Government Empls.

occupied in a manner that established

Ins. Co. v Kligler, 42 NY2d 863, 864

the property as a residence. The terms

[1977] ["While it is true that policies of

"reside" and "occupy" should not be

insurance are to be construed liberally

conflated to circumvent the governing

in favor of the insured and strictly

terms of the policy, notwithstanding

against the insurer, where the provi-

the reference to "occupancy" in the dis-

sions of the policy are clear and unam-

claimer letter and Insurance Law §

biguous, they must be given their plain

3404 (e)[FN2]. The issue is plainly

and ordinary meaning, and courts

whether the property was a "residence

should

premises" and Tower amply demon-

refrain from rewriting the

Decided October 25, 2012

Footnotes
Footnote 1: While not determinative,
the disclaimer letter is indicative that
the reasonable expectation of an average insured, under these facts, is that
occupancy is sufficient to establish coverage.
Footnote 2: It is arguable whether
plaintiffs even established occupancy
(see Page v Nationwide Mut. Fire Ins.
Co., 15 AD2d 306, 307 [3d Dept
1962]["Of course, the mere renovation
of a house with no one staying there
during the process does not make out
occupancy"]). 
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Scherer v Golub Corp.
2012 NY Slip Op 08592
Decided on December 13, 2012
Appellate Division, Third Department
Editor’s Note: The following is
the decision of the Supreme Court, Appellate Division, Third Department in
the captioned case.

Appeal from an order of the Supreme Court (Teresi, J.), entered November 25, 2011 in Albany County,
which, among other things, granted
defendants' motion for summary judgment dismissing the complaint.
On May 30, 2010, plaintiff Anna
Maria Scherer (hereinafter plaintiff)
slipped and fell in the meat department
of defendants' grocery store in the City
of Albany. Prior to the incident, the
store's meat department manager had
been informed by a meat department
employee that a bottle of steak sauce
had just fallen and that a meat cart
had been placed over the spill. The
manager paged the store's janitor to
clean up the spill and he immediately
responded to the area with his utility
cart, which had a warning sign attached. After the meat cart was moved,
the janitor observed the spill and was
preparing to clean the area. As he was
placing a warning sign on the floor near
the spill, plaintiff started to walk
around him, at which point she slipped
and fell to the floor. According to the
meat department manager, less than
five minutes transpired between the
time of the spill and plaintiff's fall.
Video surveillance of the incident confirms that the janitor was present at
the spill site with his utility cart prior
to plaintiff's arrival and had placed a
warning sign down before plaintiff fell.
Plaintiff

and

her

husband,

derivatively, commenced this negli-

the dangerous condition and, although

gence action to recover for the injuries

their employees had actual notice of the

she sustained as a result of the fall.

spill, they did not have reasonable time

Following the completion of discovery,

to remedy it. Rather, the proof submit-

defendants moved for summary judg-

ted by defendants established that

ment dismissing the complaint and

their employees promptly responded to

plaintiffs cross-moved for, among other

the spill and that the clean-up process

things, an adverse inference charge

was underway at the time of plaintiff's

with respect to certain videotape evi-

fall (see Randall v Montefiore Med. Ctr.,

dence that defendants allegedly failed

7 AD3d 464, 464-465 [2004], lv denied 3

to produce. Finding the absence of any

NY3d 608 [2004]; Williams v Hanna-

issues of material fact with regard to

ford Bros. Co., 274 AD2d 649, 650

liability, Supreme Court granted defen-

[2000]). Furthermore, defendants es-

dants' motion and denied plaintiffs'

tablished that they satisfied their duty

cross motion. Plaintiffs appeal.

to warn by placing two warning signs

A defendant who moves for sum-

(one of which was attached to the util-

mary judgment in a slip-and-fall case

ity cart) in the area of the spill (see

has the threshold burden of establish-

Rivero v Spillane Enters., Corp., 95

ing that it neither created the hazard-

AD3d 984, 985 [2012]; Hammond v

ous condition nor had actual or con-

International Paper Co., 161 AD2d 914,

structive notice of its existence for a

915 [1990]).

sufficient length of time to discover and

In opposition to the motion, plain-

remedy it (see Johnson v Culinary Inst.

tiffs failed to raise a question of fact.

of Am., 95 AD3d 1077, 1078 [2012];

The affidavit of their professional engi-

Harrington v Fernet, 92 AD3d 1070,

neer — which focuses almost entirely

1071 [2012]; Anderson v Weinberg, 70

on the physical layout of the aisle and

AD3d 1438, 1439 [2010]; Sosa v Golub

the congestion existing in the area of

Corp., 273 AD2d 762, 763 [2000]). Once

plaintiff's fall — fails to raise a triable

a defendant has actual or constructive

issue as to the timeliness of defendants'

notice of a dangerous condition, the

response to the spill, the adequacy of

defendant has a reasonable time to

the warnings or whether defendants

correct or warn of its existence (see

created the dangerous condition. Fur-

Mercer v City of New York, 88 NY2d

thermore, the affidavit of the patron

955, 956 [1996]; Aquino v Kuczinski,

who was shopping at the time of plain-

Vila & Assoc., P.C., 39 AD3d 216, 219

tiff's fall is consistent with the state-

[2007]; Lewis v Metropolitan Transp.

ments of defendants' employees and

Auth., 99 AD2d 246, 250 [1984], affd 64

confirms that the cleaning process was

NY2d 670 [1984]). Here, defendants

underway at the time of plaintiff's fall.

demonstrated that they did not create

Continued On Page 7
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Copeland v. Bolton
2012 NY Slip Op 08591
Decided on December 13, 2012
Appellate Division, Third Department
Editor’s Note: The following is
the decision of the Supreme Court, Appellate Division, Third Department in
the captioned case.
Stein, J.

Appeal from an order of the Supreme Court (McNamara, J.), entered
October 3, 2011 in Albany County,
which denied a motion by defendants
Jared D. Zitwer and Susan E. Zitwer
for

summary judgment

dismissing,

among other things, the complaint
against them.
In the early morning hours of New
Year's Day in 2009, plaintiff was walking north along the white fog line on
US Route 9 near the intersection of
Route 9 and Plant Road in the Town of
Halfmoon, Saratoga County. In that
location, Route 9 consists of two traveling lanes in each direction, with a turning lane separating the four lanes in
the middle. When he attempted to cross
the northbound lanes of Route 9, plaintiff was struck by a vehicle driven by
defendant Eric J. Bolton in the furthest
right-hand northbound lane. At the
point of impact, plaintiff was in the
middle or left-hand side of that lane.
He landed in the adjacent northbound
passing lane, where he was subsequently run over by a car driven by
defendant Jared D. Zitwer (hereinafter
defendant), which defendant owned
with his mother, defendant Susan E.
Zitwer (hereinafter collectively referred
to as defendants).
Following commencement of this
action and joinder of issue, defendants
mo ved

f or

summar y

jud gme nt

dismissing, as pertinent here, the com-

14 NY3d 706 [2010]; Burnell v Huneau,

plaint against them

1 AD3d 758, 760 [2003]).

[FN1]

on the basis

that defendant was faced with an emer-

Here, defendants supported their

gency situation not of his making and

motion with, among other things, de-

acted reasonably in view of the circum-

fendant's deposition testimony and an

stances. Finding that defendants failed

affidavit of an accident reconstruction

to meet their threshold burden of dem-

expert, George Ruotolo. Defendant tes-

onstrating their entitlement to judg-

tified that he had been traveling at the

ment as a matter of law, Supreme

posted speed limit of 40 miles per hour,

Court denied the motion. Defendants

but had begun to slow down in antici-

now appeal and we affirm.

pation of making a right turn onto

Defendants argue that they are

Plant Road, when he observed Bolton

entitled to dismissal of the complaint

suddenly maneuver his car to the side

based on the emergency doctrine, which

of the road, begin exiting his car and

relieves a driver of liability when he or

wave his arms. In response, defendant

she is confronted with "a sudden and

moved his vehicle to the left-hand lane

unexpected circumstance which leaves

of the two northbound lanes in order to

little or no time for thought, delibera-

give Bolton room. According to defen-

tion or consideration" (Caristo v San-

dant, only a few seconds elapsed be-

zone, 96 NY2d 172, 174 [2001] [internal

tween the time that Bolton pulled over

quotation marks and citation omitted];

and when defendant felt the sensation

accord Hubbard v County of Madison,

of passing over something. Defendant

93 AD3d 939, 940 [2012], lv denied 19

testified that he did not realize that

NY3d

"the

plaintiff was lying in the road until he

[driver] may still be found to be negli-

pulled his vehicle over to the side and

gent if, notwithstanding the emergency,

Bolton told him to call 911.

805

[2012]).

However,

the acts are found to be unreasonable"

While there does not appear to be

(Ferrer v Harris, 55 NY2d 285, 293

any dispute that the circumstances

[1982] [internal quotation marks and

facing defendant constituted an emer-

citation omitted]; see Hubbard v County

gency, we nonetheless conclude that

of Madison, 93 AD3d at 940; William-

defendants failed to demonstrate as a

son v Ringuett, 85 AD3d 1427, 1428

matter of law that defendant's response

[2011]). With some limited exceptions,

to the situation was reasonable. Ruo-

the issue of whether a driver's actions

tolo's conclusion that defendant "did

in an emergency situation are reason-

not have the time to stop or swerve"

able is ordinarily a question of fact (see

around plaintiff was premised, in part,

Hubbard v County of Madison, 93

on his assumption that defendant was

AD3d at 940; Cancellaro v Shults, 68

traveling at a speed of 45 miles per

AD3d 1234, 1236 [2009], lv denied

hour.
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Appellate Division, Third Department
Continued from page 6
However, Ruotolo's affidavit is devoid of

erly denied defendants' motion, regard-

To the extent not specifically ad-

any evidence to support such assump-

less of the sufficiency of plaintiff's op-

dressed herein, defendants' remaining

tion, other than that he apparently be-

posing papers (see Vega v Restani

contentions have been considered and

lieved that to be the speed limit in the

Constr. Corp., 18 NY3d 499, 503 [2012];

found to be without merit.

area. Inasmuch as the factual basis of

Zuckerman v City of New York, 49

Ruotolo's opinion was without any evi-

NY2d 557, 562 [1980]; Edick v General

Mercure, J.P., Spain, McCarthy
and Garry, JJ., concur.

Supreme Court

Elec. Co., 98 AD3d 1217, 1218-1219

correctly determined that it had no pro-

[2012]). Even if defendants did meet

bative value (see Gray v South Colonie

their threshold burden on their motion,

Footnotes

Cent. School Dist., 64 AD3d 1125, 1128

when we view the evidence presented

Footnote 1:The record in this matter

[2009]). Without Ruotolo's opinion, de-

by both parties in the light most favor-

indicates that the action against Bolton

fendants failed to meet their prima facie

able to plaintiff (see Vega v Restani

has been settled.

burden of demonstrating that defendant

Constr. Corp., 18 NY3d at 503; Secore v

acted reasonably in view of the circum-

Allen, 27 AD3d 825, 828-829 [2006]),

Footnote 2:We also note that Ruotolo's

stances (compare Cancellaro v Shults,

we conclude that plaintiff demonstrated

assumption was contrary to defendant's

68 AD3d at 1237; Dearden v Tompkins

the existence of multiple issues of fact

own testimony regarding both his rate

County, 6 AD3d 783, 785 [2004]). Thus,

that prevent a determination, as a mat-

of speed and the posted speed limit and

the burden never shifted to plaintiff to

ter of law, that defendant acted rea-

to the investigation and conclusion of

demonstrate the existence of a triable

sonably in the face of the situation with

plaintiff’s expert. 

issue of fact, and Supreme Court prop-

which he was confronted.

dentiary

foundation,[FN2]

ORDERED that the order is affirmed, with costs.

Scherer v Golub Corp.
2012 NY Slip Op 08592
Decided on December 13, 2012
Appellate Division, Third Department
Continued from page 5

While this witness and plaintiff simi-

Laguesse v Storytown U.S.A. Inc., 296

Walker v Golub Corp., 276 AD2d 955,

larly stated that, immediately after

AD2d 798, 799-800 [2000]; see generally

957

plaintiff's fall, they overheard the store

Tyrrell v Wal-Mart Stores, 97 NY2d

Court properly granted defendants'

manager reprimand the janitor about

650, 652 [2001]). Nor is such hearsay

motion for summary judgment dismiss-

why he had not yet cleaned up the spill,

statement of sufficient probative force

ing plaintiffs' complaint.

plaintiffs failed to establish the applica-

to defeat the motion for summary judg-

bility of any exception to the hearsay

ment (see Davis v Golub Corp., 286

rule (see Alvarez v First Natl. Super-

AD2d 821, 821-822 [2001]; Dominy v

markets, Inc., 11 AD3d 572, 574 [2004];

Golub Corp., 286 AD2d 810, 811 [2001];

[2000]).

Accordingly,

Supreme

Rose, Spain, McCarthy and Garry,
JJ., concur.
ORDERED that the order is affirmed, with costs. 
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Arkansas—The Arkansas Supreme Court has
upheld an $11 million judgment against an insurer for Arkansas Children’s Hospital (ACH) as
a result of a medical malpractice action brought by a couple after a
doctor operated on the wrong side of their son’s brain.

Ohio—In a 6-1 decision, the Ohio Supreme Court has ruled that
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skiers assume the ordinary risks of the sport, and damages can only
be recovered for collision injuries by proving the other skier was acting recklessly or intentionally. 

Recent Decisions
Pennsylvania’s highest court has said police were acting
properly by using a suspect’s cell phone to send texts to an alleged
accomplice.
The Supreme Court ruled there was no violation of the
Pennsylvania Wiretapping and Electronic Surveillance Act by the
State Police resulting from a 2007 investigation of a vehicle with
Arizona plates they stopped along Interstate 80 in Pennsylvania.
Commonwealth v Cruttenden, No. 58 MAP 2011 (Pa. 2012).
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The Pennsylvania Supreme Court has held that nursing
home facilities and their parent corporations are subject to potential
direct liability in negligence cases. The trial court had refused the
corporate parent company to be held liable and the Superior Court
reversed the finding for the parent company and sent the case back
to trial. The Pennsylvania Supreme Court held that a nursing home
and its entities are subject to potential direct liability for negligence
where the required resident and entity relationship exists to establish there is a duty of care owed to the resident. Scampone v Highland Park Care Center, No. 16 WAP 2011 (Pa. 2012).

The Rescue Doctrine was addressed by the Pennsylvania
Supreme Court. This case was appealed from the Superior Court’s
order denying a volunteer firefighter UIM benefits under the rescue
doctrine while he was responding to a crash. The Pennsylvania High
Court affirmed the Superior Court’s decision in finding that the volunteer firefighter was not entitled to UIM benefits because he was
not driving to the scene of the emergency at the time of the accident,
but to the fire station. Bole v. Erie Insurance Exchange, No. 24 WAP
2011 (Pa. Aug. 20, 2012).
Editor’s Note: The material contained in this publication is provided as information only, and is not intended to be construed or
relied upon as legal advice in any manner. Always consult an
attorney with the particular facts of a case before taking any
action. The material contained in this publication was not necessarily prepared by an attorney admitted to practice in the jurisdiction of the material contained in the publication.
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